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Executive Summary

Malta does not have many fresh water resources. However, it does not suffer from a
lack of drinking water, as its needs are met through the use of groundwater and
through a network of reverse osmosis plants, built over the past twenty years. But, in
view of the local hydroclimatological conditions, including low rainfall and high
evapotranspiration rate, the relatively dry season, small surface area, irregular
topographic relief and the characteristics of the aquifers, Malta has limited natural
water resources which have to be duly safeguarded.’

The extraction of groundwater as a source of potable water, was used by Maltese
authorities, for hundred of years, but a look at the history of Maltese legislation on the
matter, indicates that groundwater has only been recently recognized as a resource
and regulated as such. In fact in 1886 when the Civil Code was being drafted, water
was considered as a natural resource which falls from heaven, but now it is
recognized as an economic good. Nowadays there are a number of laws and
regulations addressing water management in Malta.

The Civil Code and the Code of Police Laws are the t legal sources regulating

d under Title IV of Praedial
Easements”. These provisions indicate that the etent authorities of that time,
recognized the need to regulate the use a er, and they tried to adopt a

On the other hand the Cod s tries to protect “public waters”, as
desalination plants were Ja@tai at that time, public water must have referred to

regulation of pollutiof ntroduced. This is the earliest piece of legislation
indirectly applying the days’ principle, and which is still enforceable.

Although the legal status of the Codes is hierarchically superior, to primary and
subsidiary legislation, this hierarchic superiority is waived when more recent and
more specific primary and subsidiary legislation comes into force. In 1991, the Water
Services Act was promulgated, which regulated the management of water resources.
This law repealed two Ordinances that regulated the abstraction of groundwater as
well as the use of groundwater for irrigation, namely the 1939 Irrigation Ordinance
and the Groundwater Ordinance.

It was essential to assess these repealed Ordinances for the purpose of this report in
order to:

' Actes del | Congres Balears 2015. L’aigua. Perspectives de future, paper presented by
Ernest Azzopardi, Institute for Water technology (Malta) The Development and management
of Water Resources in the Maltese Islands; p.165

% Praedial easements are servitudes for the benefit of land i.e. it is the land, which enjoys a
right over a neighbouring land. Chapter 16 of the Laws of Malta, Sections 403-406.



1. Ascertain whether certain practices still exist despite the repealing of the
legal obligations.

2. Assess whether the repealing of these Ordinances left any lacunae in
Maltese law.

3. Identify the public authorities which have taken over the role of the
institutions which existed under the repealed Ordinances.

In fact in 1938, the government decided to enact the 1938 Water Pumps Ordinance in
order to control better the use of Water Pumps which in certain areas, it was seriously
interfering with the public water supplies. Such control was affected through the
registration of all water pumps, which registration served to set up an inventory of all
pumps used for extracting groundwater. This type of registration in fact may be
reintroduced to comply with obligations set by the Water Framework Directive,
recently transposed into Maltese legislation®.

the declaration of “Water
d have been prohibited or
icence provided by the

At the same time a measure of protection was introduced
Controlled Areas”, whereby the use of water pumps
restricted. Water Pumps found in these areas had

status for groundwater as required by subsidi gislation transposing the Water
Framework Directive’.

The 1938 Ordinance was repealed b nderground Water Ordinance’ which
added more details and restrictig inds of water pumps had to be licensed
he importation, manufacture, buying,
acquisition, sale, disposal, possé ontrol of water pumps.

To sink or extend O dify a well

Install or modify a Water pump for the drawing of water from a well by
existing pump

3. To maintain well in a workable condition.

N —

The powers to issue these licences are now found under the Malta Resources
Authority Act. The aim of these Ordinances was to control the quantity management
of the resource, but it did not in any way attempt to address the qualitative nature.

In 1939 the Irrigation Ordinance® was enacted by the Minister responsible for
Agriculture. This was the first Ordinance which gave a direct definition to the term
underground water, and it was defined as “water that is filtered through the soil and
the underlying strata or flowed through natural fissures into the water table”.

? Draft Regulations establishing a Framework for Action in the Field of Water Policy.
/R
Ibid
> This Ordinance is no longer legal source since it has been repealed.
® Even this Ordinance has been repealed.



This Ordinance also established ‘Irrigation Areas’. In such areas the permission of
the Board was needed to:

- sink any well

- bore any hole

- dig any trench

for the purpose of obtaining underground water, or carry out any work whatsoever
which reduces or interferes with the government supply of water in the Area. Like in
the previous Ordinances, the scope of this ordinance was that to control the quantity
of groundwater which was being extracted.

When in 1991 the Water Services Corporation Act was enacted, the role of regulator
and operator were attributed to the Water Services Corporation and a later in the year
2000, there was the enactment of the Malta Resources Act. These two Acts have to be
seen together, since both Authorities have been set up to preserve and control the
supply of water. The difference in functions is that the Water Services Corporation is
designated as having the role of an operator whilst the Malta Resources Authority is
the regulator.

The Water Services Corporation succeeded the orks Department and
assumed its responsibilities and functions when itg¥as estab in 1992. The Water
Services Act empowers the Water Servic orglOration to acquire, transform,
manufacture, distribute and sell potable and n able water. It is also entrusted
with the treatment and disposal and re- nd waste water and re-use of
storm water run-off.

Despite the fact that this Act dog efinition of underground water, yet still
i s of the Corporation with respect to the
supply of under groundwater:. e Water Services Corporation has the
or cause the sinking of bores.... for the purpose
quality or quantity of underground water....”". This
section is the first lega hich provides for the quality of groundwater.

This provision was later amended by the Malta Resources Authority Act’, in order to
specify the separate roles of the Water Services Corporation and the Malta Resources
Authority. In fact the Malta Resources Authority Act deleted all provisions under the
Water Services Corporation Act which empowered the Water Services Corporation to
issue licences for the supply, sale or any other functions concerning water, water
pumps and other apparatus related to the supply of water.

The Malta Resources Authority Act also omits to give a direct definition to the term
of underground water. It can be interpreted to be included in the definition given for
the term water.

The functions of the Malta Resources Authority, which has a Directorate for the
regulation of water resources, have been fashioned upon the functions laid down in
the Water Services Corporation Act. The only difference is that the Malta Resources
Authority is safeguarding and managing water resources through the adoption of

" Chapter 423 of the Laws of Malta



regulations and granting of licences, whereas the Water Services Corporation is
performing its duties and implementing these functions as the operator of water
resources.

Together with these Acts one has to include also the Environment Protection Act of
2001. Under this Act, the wide definition of the term “environment” includes also
“water”. The Competent Authority under this Act is the Malta Environment and
Planning Authority (MEPA) which is entrusted with the implementation of
Government’s duties under this Act. Furthermore MEPA has to co-operate and make
arrangements with other entities, to better monitor the implementation and
compliance with the provisions of this Act. This can be done through the adoption of
Memoranda of Understanding between MEPA and other Authorities such as Malta
Resources Authority. Such co-ordination is needed between these two Authorities in
order to establish which will be the Competent Authority to grant licences with
respect to operations relating to the extraction, use or other forms of management of
groundwater. However, this Act also provides that the Minister responsible for the
environment may issue regulations under the Environment Protection Act, and may
establish that another person or body besides MEPA 1 be responsible for the
performance of those regulations.

Under the Environment Protection Act there o oth titutions established
which may help considerably in the managémentg@nd protcction of groundwater
resources. These are the National Commission stainable Development which is
an advisory Body entrusted with the others) of assessing whether
natural resources are being utilized in blc manner. There is also the
Environment Protection Fund, whi sed to finance the enhancement of
i the legal right to institute an action for
e environment occurs. Since the term
also groundwater, one may argue that the
for environment damages against any person,
rces Authority and Water Services Corporation, if
negligence or non-performance of their duties, for

the degradation of groundv

The acceptance of the application submitted by Malta, to become a member State of
the European Union, triggered off the harmonization of laws process which led to a
total rehaul of Malta’s legislative system, particularly in the field of environmental
management, as this sector was poorly regulated. The regulation of water resources
and in our case of groundwater, could no longer remain piecemeal and fragmented.
Regulation of Ground Water Management in Malta needed to be harmonized with the
relative sources of the acquis communautaire which are comprehensive and holistic in
their approach.

The Malta Resources Authority Act and the Environment Protection Act led the way
for the adoption of subsidiary legislation which have transposed into Maltese
legislation, two EU directives regulating groundwater namely the Water Framework
Directive and the Groundwater Directive. These two Directives provide for specific
measures for the protection of groundwater. Subsidiary legislation has two important
advantages over principle legislation, expediency and flexibility.



The Regulations for the Protection of Groundwater against Pollution caused by
Dangerous Substances 2002° is the legal instrument which adopted into Maltese
legislation the Groundwater Directive’. This is the first regulation completely adopted
for the protection and management of groundwater, wherein also a definition of the
term groundwater is given. Groundwater has been defined as, “all water, which is
below the surface of the ground in the saturation zone and in direct contact with the
ground or sub soil”. These regulations are particularly aimed to protect the quality of
groundwater, against pollution caused by dangerous substances. The term pollution
has been given a wide definition and pollution in groundwater occurs whenever there
are “anthropogenic direct and indirect discharges of substances,.... which might
endanger human health or water supplies, harm living resources and the aquatic
ecosystem or interfere with other legitimate uses of water.”

The Malta Resources Authority is the Competent Authority which will take
preventive measure, grant authorization and the required licences, do investigations,
monitor and implement the provisions of these regulations. Due to the fact that
certain provisions lay down general obligations, and in some of them there is not a set
up of thresholds which, would determine when quanti and concentrations are
likely to cause deterioration in the quality of gro ter, the Malta Resources
Authority has to set out its own policies on this mat

These regulations also provide for the ‘pollu rinciple. Another innovative
any person who is found guilty
ce, which entails a pecuniary
ovision of the ‘polluter pays’
and enhance better protection of

of polluting the groundwater shall be g
punishment or imprisonment or both.
principle has been introduced to serye as
groundwater from pollution.

The Water Framework Dir
Policy Framework R
protection of “inlane
“groundwater”’.

through Maltese legislation by the Water
4, establish a framework of Action for the
, “tranmsitional waters”, “coastal waters” and

These regulations designat® the Malta Resources Authority as the Competent
Authority in so far as “inland water” is concerned. Hence it is the competence of
Malta Resources Authority to take all necessary measures to ensure that the
environment objectives established under these regulations are met and to coordinate
“all programs of measures for the whole of the catchment district.” Malta Resources
Authority has a number of obligations to implement under these regulations in order
to ensure good management, as well as to protect groundwater from pollutants. This
exercise of implementation entails a lot of work and studies to identify water
catchment districts, to see which areas within these districts require special protection
under specific legislation for the protection of groundwater. The regulation lays down
time frames for the Competent Authority to achieve and start adopting the required
implementation measures. This framework has to be worked out together with the
public. In fact the Competent Authority must ensure that the public is consulted and

® LN 203/2002.

? Council Directive 80/68 on groundwater

1 Council Directive 2000/60/EC of 23" October 2000 establishing the framework for the Community
Action in the field of water policy



informed. Furthermore the regulations also oblige the Competent Authority to
encourage that active involvement of interested parties in the implementation of these
regulations, particularly in relation to the formulation, review and updating of the
water catchement plans.

These regulations provide new obligations, and new implementation measures, which
the Competent Authority has to follow in order to protect both the quality and
quantity of groundwater in line with European standards.

Other directives like the Nitrates Directive, the Habitats Directive, the Landfilling of
Waste Directive, the Plant Protection Products Directive and the Environment Impact
Assessment Directive which also have an impact on the regulation of groundwater
were also transposed into national legislation leading to a comprehensive legal
framework addressing groundwater management for the very first time in Malta’s
legal history. The Strategic Environment Assessment Directive and the Biocides
Directive although not published as yet should be imminently transposed into Maltese
legislation and put into force.

Whilst analyzing the legal sources and the history o
groundwater, it is evident that although private ow,

tese legislation relating to
groundwater is still not

now qualified by many legal obligations whi lic authorities can enforce to
maintain a good groundwater conservatio us.  Unfortunately however
enforcement is virtually absent mainly are still serious legal lacunae
which do not allow the enforcement of illegal prospecting and illegal
abstraction of groundwater.

oduced many new monitoring measures
, as well as new development and strategic
ransposing the EIA and the SEA Directives, as
t enforceable due to the absence of the requisite
subsidiary legislation t0 fect the enabling provisions of the Malta Resources
Authority Act, there canne effective implementation of the comprehensive legal
framework Malta is now endowed with.

Although recent subsidiary leg
like licensing and the keepi
planning measures like
long as illegal absts

Sources of Maltese legislation concerning groundwater protection and management,
indicate that despite its private ownership status groundwater must be protected for
the benefit of the community. Furthermore Malta’s need to harmonise its laws with
those of the European Acquis Communitaire because of its membership in the Union
on 1* May 2004 hastened the evolution of the legal process relating to groundwater
conservation.

Competent Authorities and the required institutions have been set up in order to
ensure effective implementation of these new regulations. These Authorities are
public entities but they have a separate judicial personality from Government. The
Government remains responsible as it is the Minister under whose portfolio these
authorities fall that is accountable to parliament and who has the power to issue
subsidiary legislation. Although there is no written legal provision which, specifically
declares that groundwater is a national resource, all the legislation concerning

10



groundwater, establishes a legal framework of control and management of
groundwater resources in the national interest of all.

The various public entities having a regulatory role, need to work together and set up
Memoranda of Understanding to ensure a smooth administrative network which
would guarantee effective administrative management for the groundwater resource,
which is scrutinized by the Government. This separate of powers helps to curb any
abuse of power in such administrative functions.

Furthermore it is important to review practices currently in use, especially if these no
longer have a legal backing, and ensure that the cancellation of past legislation did not
result in any lacunas that are not addressed by legislation currently in force. At
present competent authorities together with the Government, are working to
implement the obligations of the new regulations. Now is the best time to study and
investigate what has been left out and what else needs to be introduced in our legal
framework in order to protect better both the quality and quantity of groundwater as
an important economic resource for these islands.

&
Q
v
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PART ONE: ANALYSIS OF THE LEGISLATION AND
ADMINISTRATION.

&
Q
v
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1.  List of Legislation

The Civil Code, Chapter 16 of the Laws of Malta

The Code of Police Laws, Chapter 10 of the Laws of Malta

The Water Pumps Ordinance, Ordinance XII of 1938 (repealed)

The Irrigation Ordinance of 1939, Chapter 105 of the Laws of Malta (repealed)

The Underground Water Ordinance of 1943, Chapter 114 of the Laws of Malta
(repealed)

The Water Services Corporation Act of 1991, Chapter 3 the Laws of Malta.

The Malta Resources Authority Act, of 2000 Chap 23 Laws of Malta

The Environment Protection Act, of 2001 Cha f the Laws of Malta

LN 203/2002 The Regulations for the Bt roundwater Against Pollution
caused by Dangerous Substances 2002 in
Groundwater

LN 194/2004 The Water
Framework Directive 200046

LN 168 of 2002 cement (Landfill) Regulations, 2002 transposing
Landfill Directive 1991

LN 23 of 2004 The Quality of Water intended for Human Consumption Regulations
2004 transposing Directive 98/83 EC on the Quality of Water for Human
Consumption

LN 343 of 2001 The Protection of Waters against Pollution caused by Nitrates from
Agriculture Sources Regulations, 2001 transposing Nitrates Directive 91/43/EEC

LN 115 of 2004 the Plant Protection Products Regulations, 2004 transposing
Directive 91/414 EEC on Plant Products

LN 257 of 2003 The Flora, Fauna and Natural Habitats Protection Regulations, 2003
transposing the Habitats Directive 98/83 EC

LN 204/2001 The Environment Impact Assessment Regulations transposing the
Environment Impact Assessment Directive 85/337 EEC as amended by 2003/35/EC

13



Draft regulations on the Strategic environment Assessment, Transposing the SEA
Directive 2001/42/EC.

2. Ownership or other Legal Status of Groundwater
2.1 The Codes

The Civil Code and the Code of Police Laws are the earliest written legal sources
regulating water resources which are still in force, today. The Codes must have
codified custom, based on the basic principles of Roman Law, which existed at the
time. In fact when the civil code was being drafted in 1886 the popular perception
was that water is a natural resource which falls from heaven. It is within this context
that a Civil Code regulates, under the title, “of Praedial Easements”, the management
of water resources' .

The provision of the Code however which regulates the
in a tenement, states:

s of ground water found

“Whosoever has a spring within his tenement make of it as he pleases,
saving any right which the owner of a lower mefipmay have acquired by title or
by prescription'®”.

One can see therefore, that once there
source of ground water over the

and here spring is referring to a
joyed and used freely. The only
water in the upper tenement, is allowed
to flow in the lower tenement: years. If this prescriptive period passes
then the proprietor of the lower quires the right to make use of that spring.

The owner of the hig cause the water which runs through the public
ement, in preference to the owner of the lower
tenement*. In the case o s of tenements placed on the same level, each of such
owners may cause the water, which runs on that half of the road, which is contiguous
to his tenement, to be led into such tenement'*. The rules above mentioned however
are qualified according to the users’ priorities. Owners requiring the water for the
human use, or for watering animals or for watering trees which are ordinarily watered;
have in that order, the right of preference over others, who' require the water for
other uses.

One must note that the wording used in the above-mentioned provision relating to the
status of groundwater under the Civil Code is “the right of use”. The unhindered right

' preadial easements are servitudes for the benefit of land; i.e. it is the land which enjoys a right over a
neighbouring land such that if there different owners, ownership rights are qualified by a servitude
towards the neighbouring land. In fact the land which enjoys the servitude is called the “dominant
tenement”, whereas the land which is to suffer the exercise the servitude is the “ servant tenement”

12 Chapter 16 of the Laws of Malta Section 404.

" Ibid Section 405 (1).

" Ibid 405 (2).

" Ibid Section 406
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of use of property is an intrinsic aspect of ownership and as Maltese law relies on
Roman law concepts relating to ownership of land, this provision is interpreted to
mean a vertical right of use, over anything located within the property, subject of
course to any other rights acquired by others over the tenement, referred to above.

The provisions of the Civil Code therefore in accordance with tradition and the basic
principles of Roman Law and the Napoleonic Code, indicate that ownership of ground
water prima facie pertains to the owner of the land above. This right of ownership
however which as we have seen is expressed in terms of “right of use”'®, as the owner
of the tenement deems fit, is qualified by the other duty to respect rights which other
persons may have acquired. Private ownership of land therefore, under the Civil
Code, entails the unrestricted enjoyment and use of the groundwater located
thereunder, limited only by the equal rights of the neighbouring landowners.

The Code of Police Laws'’, entrusted with the keeping of administrative law and
order, regulates the use of what it refers to as “public waters”. These are not defined
anywhere in the Code but “public water”, could only be sources of groundwater as
there are no surface water sources, on the Islands and hat time no desalination

plants.

“No person shall take away from any aqueduct, fq n, Ci conduit or other like
place, public water, not provided for the gr. e public, without the
permission of the officer in charge of the distrib of public waters™"®

This provision indicates that there existe
and a communal commodity. Fro

ound water which were public
e provision above, there seemed
ed for the gratuitous use of the public
and those which were not: atter groundwater resources required
permission from a public office of the distribution of public waters”.

So at turn of the 2@
ground water occurring

er¢ existed a hybrid situation in Malta, whereby
private tenement entailed unrestricted enjoyment of
the resource subject to th rights of neighbouring landowners, whilst there were
also groundwater sources tetmed as “public waters”, which could be used by any
person against the granting of an authorization and probably against the payment of a
fee, because these “public waters”, which required permission for use, were distinct
from other waters provided for the “gratuitous use of the public”.

In Malta, at the time, in fact till well into the 1950s, there existed sources of
groundwater which were available for use, by the public gratuitously. Ground water
was drawn by hand-pumps which existed in every Maltese town and village and this
was a gratuitous water supply for families, when not every Maltese household had a
water supply system at home. Eventually as more and more households got their
water supply system, these pumps fell into disuse and were removed.

' Vide Supra Page 1
7 Chapter 10 of the Laws of Malta.
*® Ibid, Part VII Section 148.
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2.2 The Repealed Ordinances

For the purposes of this report, it is important to go through the historic evolution of
the legal principles that have addressed the regulation of the status of groundwater,
hence it is essential to refer to three primary sources of legislation which have been
repealed in order to be able to what extent, have these repealed legal sources
contributed to the obtaining position of Maltese law regulating groundwater.

The situation however changed in the late 1930s. The Water Pumps Ordinance of
1938, aimed at restricting the right of extracting groundwater by the private
landowners of the tenements where the ground water resources were located. The
registration of water pumps, provided the Water Board with an inventory of the
sources of extraction, giving the authorities more information about the volume of
groundwater being extracted, on the Islands. The power to declare areas as, “Water
Controlled Areas”, therein restricting or even prohibiting the use of water pumps, was
certainly a significant, albeit an indirect encroachmentdipon the landowners’ un-
restricted groundwater use and extraction rights. The rnor therefore, brought the
construction of wells and the extraction of groundw,
Areas under its direct control by stipulating t
subject to a permit from the Water Board.

The Governor therefore conveniently a
ownership of groundwater. By allo
restricting extraction of groundwater in
ownership was acknowledged,
the government, introduced
groundwater, by vesting i
groundwater resource
definitely the first ste
regulation. So it is und

ing the issue of legal status of
ompensation for prohibiting or
tenement, the status of private
e control of groundwater extraction by
‘public property status”, accruing to
ent the right to regulate the use of
it of the population as a whole. This was
he fransition from unrestricted private ownership, to
e that the right to compensation was included, as a
political sweetener to cu the negative reaction from the private landowners.
Political pressure must have been rife and a year later as a counter reaction, the
Irrigation Ordinance was promulgated.

This Ordinance was enacted in 1939 and was amended various times. The Irrigation
Ordinance made an important distinction between “surface water” and “underground
water”. This Ordinance defined ‘surface water’, as “water derived from the roofs of
buildings or the surface to roads or lands and stored in underground cisterns” and
‘underground water’, as the “water that is filtered through the soil and the underlying

strata or flowed through natural fissures into the water table'®.

This distinguished between cisterns and wells. A distinction which has served to
subject extraction from cisterns and wells to different legal obligations, precisely
because whilst the use of “surface waters” from cistern was being encouraged, the use
of groundwater from wells was being subjected to regulation by the government to
safeguard the resource from depletion.

' Ordinance XII of 1938 as subsequently amended.
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The Minister responsible for this Ordinance was the Minister responsible for
agriculture NOT the Minister responsible for water supply. The Minister for
agriculture had the power to declare “irrigation areas™. He did so “to provide any
area within Malta with a supply of water for the purpose of irrigation of the fields’" in
that area”.

Once an area had been declared as an irrigation area, the Manager of the Department
of Water Works had to oblige and provide adequate supplies of water to be made
available against payment, for the irrigation of land, in the irrigation area, such that
there was at least one outlet for taking water at some convenient point.

Again the ownership status of groundwater resources located in a tenement which the
Civil Code attributes to the owner of that tenement™, is being called into question
once this Ordinance established a legal obligation to pay for the water drawn for the
irrigation of land.

rces to control waste of
acted. The onus of proof
bstructed the Manager
land in execution of
interference with, or

These provisions addressed the regulation of water re
groundwater and indirectly the quantity of the water
rested with the owner of the tenement and “any pe
or any person authorised under this Ordinance,
his powers, would have been be guilty of an

As in the case of the Water Pumpgs Ordin ¢ construction of wells in Irrigation
Areas was brought under the di i the government which allowed it only

under the Undergro dinance of 1943 which repealed the Water Pumps
Ordinance. The Ording pted to control the extraction of ground water by
requiring a licence for ¥ portation, manufacture, buying, acquisition, sale,
disposal, possession, control ‘'of water pumps®. The reason for such a comprehensive
approach with respect to water pumps, was to ensure effective control over extraction
of groundwater, by not allowing any loopholes with respect to types of pumps in use.
Thus the Ordinance ensured that a licencing system would provide the authorities

with an inventory of all water pumps in Malta.

The reason for this further regulation is explained in the same Ordinance and it was
prompted by the need of the government to “maintain an adequate supply of
underground water for use by the public or the irrigation of agricultural lands”.
Control was in the form of a licence which stipulated conditions for extraction of
groundwater, the sinking of bores and shafts in search of underground water as well
as maintenance of wells, in Water Controlled Areas.

* “Irrigation Areas” were designated in maps signed by the Minister for Agriculture and exhibited in
the (Water Works Office) Police Stations where located.

2! “Fjeld” — means a plot/plots of agricultural land “held in lease” for the purpose of cultivation.

22 Section 404 of Civil Code, Chapter 16 of the Laws of Malta.

3 Chapter 114 of the Laws of Malta, Section 3 A.
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Furthermore the provisions relating to compensation were restricted when compared
to the Water Pumps Ordinance. In fact compensation for the prohibition of use of
groundwater as regulated by this Ordinance, only applied to “actual loses and
damages directly attributable to such prohibition”.

2.3 The Enabling Acts and the Subsidiary Legislation currently in force.

All these Ordinances were in turn repealed by the Water Services Corporation Act of
1991**.  When this Act was published in 1991, the Water Services Corporation
assumed the role of both the regulator and the operator, but with the coming into force
of the Malta Resources Authority Act of 20017, the use of the Water Services
Corporation retained only the role of an operator. The regulator’s role was transferred
by law to the Malta Resources Authority.

There is no reference to the ownership of groundwater under the Water Services
Corporation Act or the Malta Resources Authority.

The Malta Resources Authority is therefore given ve e regulatory powers, over
groundwater resources such that the Malta Resourc uthosity Act specifies that the
Authority shall “sohowever” not be precluded exerc any of its functions
and powers .... for the purpose of ensuring t. is not wasted or misused and
that no damage is caused to the aquifer or ere”. This qualification is in
keeping Authority’s primary function “ egulate the conservation ... of

water resources and sources of water su

These wider powers are in keep nd of subjecting the unrestricted of use
and enjoyment of groundwa te landowners, to the ever increasing
regulation by the public authortt rder to conserve groundwater resources, so as
to halt their depletion an cood quality.

In 2001 the Environmg ion Act established statutory regulatory powers to
protect the environment pollution and degradation. The wide definition of the
term ‘environment’ under the Environment Protection Act includes “water”™*. The
duty to protect the environment and to manage natural resources in a sustainable
manner is incumbent upon “everyone together with the government™’. The Act
continues to specify that is it the Government’s duty to protect the environment by
taking certain guiding policy decisions based on a series of principles listed under
this Article”™. These principles would ensure that the environment is protected, “for
the benefit of present and future generations”. Top of the list of these principles,
which the government is legally duty-bound to consider when formulating policy,
declares that the government is to “manage the environment, (and hence groundwater
resources) in a sustainable manner by integrating and giving due consideration to
environmental concerns in decisions on socio-economic and other policies™.

** Cap 355 of the Laws of Malta.

> Chapter 423 of the Laws of Malta

2% Chapter 465 of the Laws of Malta, Section 9.
*7 Ibid Section 3

% Ibid Section 5.

* Ibid.
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The Act establishes a competent authority, which is the Malta Environment and
Planning Authority’® (MEPA) that is entrusted with implementing the Government’s
duties under this Act. The Authority has also an advisory role in assisting the
Minister responsible for the Environment to formulate policies relating to the
“sustainable management of natural resources”. This implies that under the Act,
MEPA also has the responsibility to assist in the formulation of policies and their
implementation, with respect to the sustainable use of ground water resources’".

Presently therefore, there are two main competent authorities entrusted with the
conservation of groundwater. The Malta Resources Authority is responsible for
groundwater as a resource in its entirety whilst MEPA is responsible for the
conservation of groundwater that as part of the environment. These two public
entities, are responsible for regulating any person, including owners of tenements
where groundwater is located, to ensure that their right of use would not impair the
status of this natural resources, both in terms of quality and quantity. This situation
has continued to lead to the groundwater regulation by the public entities on behalf of
the government, thereby encroaching upon the unhij “right of use”, of
groundwater by landowners as established in the il Code. The issue of
compensation is not even mentioned in the en setting up these two
authorities, namely the Environment Protecti e Malta Resources
Authority Act™.

The various sources of subsidiary legisl i er the Environment Protection
Act and the Malta Resources Authority, ulating use, abstraction and all
operations which may directly i
groundwater both in terms of d

The status of “Ownership
enabling Acts and th
resources. There has
but as above-mentioned of ownership, has become more and more qualified
to meet the needs of the c@ lnity at large. In other words it is evident that despite
the fact that the provisions of the Civil Code are still in force, private ownership has
been subjected to a stringent regulatory framework, by the various public entities, in
order to safeguard the conservation of groundwater as a resource for the benefit of
everybody.

, therefore has not been changed by the
egislation presently regulating groundwater

3. Prospecting for Groundwater

The exclusive right of enjoyment of any groundwater located in one’s tenement,
subject to the rights of the owners of neighbouring tenements, established under the
Civil Code, has been further qualified by subsequent, more specific legislation. This
legislation has served to subject the exclusive right abovementioned, to regulation by

** LN 107/2002 Nomination of MEPA

3! Chapter 465 of the Laws of Malta Section 7 (1) (a).
* Ibid

33 Chapter 423 of the Laws of Malta.

 Vide supra Page 1.
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the authorities that aims at safeguarding the status of this natural resource. Initially as
we have already seen, regulation was rather sporadic and cosmetic, more recent
legislation introduced to harmonize Maltese law with the acquis communautaire on
the other hand, has adopted a holistic approach, which regulates the management of
the resource as a whole.

Prospecting for groundwater has hardly in fact been addressed under Maltese law and
its regulation has been rather superficial. The earliest form of regulation in this
respect, was the establishment of Water Controlled Areas. Eventually under the
Underground Water Ordinance, all of the Maltese Islands came to be classified as a
Water Controlled Area. In this context, prospecting for groundwater was regulated
rather strictly because the Minister responsible for water had the power to prohibit the
use of wells and the sinking of wells in Water Controlled Areas, so as to “maintain an
adequate supply of underground water for use by the public or the irrigation of
agricultured lands”.

The term “well” as defined in the Underground Water Ordinance referred to, “a well
from which underground water is obtained or for purpose of obtaining
underground water”. This restrictive definition exc wells for the purpose of
storing surface water, commonly called “cisterns”. ing or extension of wells
for the purpose of obtaining underground water 4 lled Areas and even
maintaining them in a workable condition, re icence from the Water Board.

The Underground Water Ordinance was the egal instrument to prohibit the
sinking of bores and shafts in search of g he Minister had the discretion
to allow such activities by granting a sp mit Which could be revoked at any
time.

The sinking of wells, boreha efiches for the purpose of obtaining underground
water, in Irrigation Areas, alsOWI€C A licence from another board, established
under this same Ordinafie Vhemdin turn these Ordinances were repealed by the
Water Services Co t°, “the Water Services Corporation assumed the
responsibilities of the V trd and the Irrigation Board and one of its functions
included the regulation o dcquisition” of potable and non-potable water.

Subject to the provisions of the Water Services Corporation Act and to any
requirement under any other law, the Corporation may, “fo the extent that it is so
authorised to do, survey any land, to inspect any well and to cause the sinking of
bores or other works for the purpose of ascertaining the nature of the subsoil or the
presence, quality or quantity of underground water in it and to cause the sinking of
shafts and the driving of subterranean galleries”.

As the main operator prospecting for groundwater, the Corporation is in turn
regulated by the Malta Resources Authority which is responsible for regulating,
monitoring and keeping under review all practices, operations and activities relating
to water, hence including its prospection. Furthermore it is the Malta Resources
Authority which is now responsible for issuing licences, permits and authorizations
relating to any operation or activity concerning water°.

33 Chapter 355 of the Laws of Malta
36 Chapter 423 of the Laws of Malta Section 4 (2).
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There is no mention of “prospecting for ground water”, but the functions of Malta
Resources Authority as listed in the Malta Resources Authority Act, include the
“securing” and “regulation” of the “acquisition and production” of water’’, “for all
purposes including treatment, storage and use”.

It is a criminal offence for any person to carry out any activity or operation with
respect to water, unless such person is in possession of the required authorization of
the Malta Resources Authority. The punishment for such an offence upon conviction
is punishable upon prosecution to Lm50,000 (117,000 Euros) or to imprisonment for a
term not exceeding two years or to both such fine and imprisonment.

The absence of subsidiary legislation under the Malta Resources Authority Act
regulating prospecting for groundwater, has however created a situation where it is
difficult to enforce this obligation because there is no legal source which supplements
the enabling act, specifying in substantive regulatory terms, operations which aim at
prospecting for groundwater.

More recent subsidiary legislation namely, the Prot
Pollution caused by Dangerous Substances Regulati

of Groundwater Against
02 which transpose the

which is more related to the regulati
holistic approach and require the Malt
measures to protect, enhance and

uthority to take the necessary
1€S of ground water and to maintain,
the immediate need for the Minister
ry legislation that will enable Malta
ssary measures”. Subsidiary legislation
ns required for allowing prospection for
groundwater, will ha t thie parameters for achieving a good quantitative
and chemical status as
Regulations.

responsible for resources, t
Resources Authority to take

In other words the regulation of prospecting for groundwater, is currently limited to
requiring a licence for such operations. Operating without a licence or breaching
conditions stipulated in the licences is tantamount to a criminal offence.

Apart from the inability to enforce this legal obligation as explained above, this
situation is far from being comprehensive and transparent, as it does not establish
clear legal obligations for the appropriate regulation of prospecting operations.
Consequently, illegal prospecting for groundwater is rampant, with devastating
negative results upon this invaluable, fragile resource.

"Which definition under the Act includes groundwater
3¥ Tables 2.1.2 and 2.3.2 of the Water Framework Directive.
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4. Protection of Groundwater from Depletion.
4.1 Regulation of Extraction and Use of Groundwater

In the early 20" century, it was already becoming evident that unhindered
groundwater extraction and use, were resulting in the ever increasing depletion of this
scarce and fragile resource on the Islands. This prompted the Government to
promulgate in 1938 the Water Pumps Ordinance.

The use of water pumps for drawing water, “particularly motor pumps”, was
seriously interfering with “public water supplies in the district”. Consequently the
Governor saw fit to publish the Water Pumps Ordinance of 1938 to provide for the
registration of all water pumps.

The Governor also established the Water Board, that had the power to declare “Water
Controlled Areas” and to prohibit or restrict the use of water pumps. No pumps
without a licence could be used in a “Water Controlle ea”. Compensation to be
paid under this Ordinance, was limited to expense ed for the imposition of

conditions.

The Underground Water Ordinance of 1943 a se@uently amended, was enacted to
repeal and replace the 1939 Water Pumps Ordin and probably also as a reaction
to the Irrigation Ordinance which gave lister griculture significant powers,
to allow the extraction of groundwate oses of irrigation against the
payment of a fee.

The Underground Water Ord
the ground, ... from whi
obtaining ground wat

e term “well” as a “any surface made in
ound water is obtained or for the purpose of

The definition of “wate ferred to any “mechanical device for the purpose of
raising, boosting, arcula and/or filtering water from any source or place
whatsoever which is listed in the Schedule”. Therefore the Ordinance targeted not
only water pumps used for extraction of ground water. It improved upon the
definition of the 1938 Water Pumps Ordinance, which was limited to mechanical
devices for the purpose of raising water from a well. In turn, the term “well” was
restricted by the way the latter was defined.

The Underground Water Ordinance like the Water Pump Ordinance also enabled the
Minister responsible for water supply, to declare by order, “that any area defined in
such order shall be a water controlled area”. The Minister had the power to prohibit
use of wells and pumps and the sinking of wells for the purpose of, “maintaining an
adequate supply of underground water for use by the public or the irrigation of
agricultural lands”. A licence from the Water Board was required for any person,
who sought to sink or extend a well in a Water Controlled Area. Similarly, a licence

39 wp well from which underground water is obtained or for the purpose of obtaining underground

water”.
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was also required to install or add to a water pump, for drawing water from a well in a
Water Controlled Area and even to maintain such a well in workable condition.

The Underground Water Ordinance also introduced the prohibition of sinking bores
and shafts in search of underground water, allowing it only if this is done by a special
permit issued at the discretion of the Minister responsible for the water supply, who
could revoke it at any time.

Under this Ordinance the Courts could also order the total or partial blocking up of
wells or the dismantling at the offender’s expense, of the water pump by means of
which the offence was committed. Under the authority of the Minister responsible for
water supply, the manager of the Water Works Department had the right under the
Ordinance, to sink shafts or bores and drive galleries anywhere through the lands of
any person as may seem to him best suited for the purpose.

The manager had the power to enter, survey and inspect any land and any well, in
order to maintain or improve the water supply of Malta and the hindrance or
obstruction or tampering with any works executed by t anager above mentioned,
has tantamount to an offence, under the Ordinance.

A licence from the Board established under
sinking of wells, bore holes or trenches in on areas, for the purpose of
obtaining underground water, but not for cisteta§yfor the purpose of conserving
surface water. This lead to two diffe or1 entrusted with the power of
issuing licences for the extraction of gro The Board constituted under the
Irrigation Ordinance issued licengé8ifer th raction of ground water in, “Irrigation
Areas”, whilst the Board g @ d umnder the Groundwater Ordinance was
responsible for issuing lice extraction of groundwater in, “Water
Conservation Areas”.

Ozxdinanc as required for the

The Water Services € Act® repealed the Underground Water Ordinance
and the Irrigation Ording Water Services Corporation Act as an enabling act,
had various provisions whigh enabled the Minister responsible for water to issue
regulations to control extraction of groundwater. These regulatory powers under the
Water Services Corporation Act were transferred to Malta Resources Authority Act.
Unfortunately however no specific subsidiary legislation regulating extraction has
been issued as yet, under these two Acts and the enabling provisions themselves, in
the absence of such subsidiary legislation which establish substantive legal
obligations, do not have the power to render extraction illegal before a court of law.
Administrative practices which were carried out under the repealed Ordinances,
persisted for sometime, but without a legal backing neither the Water Services
Corporation, nor later on the Malta Resources Authority can take the necessary legal
steps against the “offenders”, precisely because this lacuna prevents the courts from
enforcing illegal abstraction.

The Malta Resources Authority Act bestows regulatory powers upon the Malta
Resources Authority to “regulate” the “acquisition” of water for “use”*'. The Malta

0 Chapter 355 of the Laws of Malta.
I Chapter 423 Section 4 (2) (6)
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Resources Authority requires that for any person to carry out any such activity he/she
must be in possession of a licence, permit or other authorization of the Authority™.

The Act specifies that a licence is not required with respect to any cistern/well in any
dwelling house required to be instructed under any law®. The qualification to this
exception, however, is very telling and declares that the Authority shall “sohowever”
not be precluded “‘from exercising any of its functions and powers .... for the purpose
of ensuring that water is not wasted or misused and that no damage is caused to the
aquifer or elsewhere”. This qualification is in keeping Authority’s primary function
“to secure and regulate the conservation ... of water resources and sources of water

supply”.

MEPA has no direct remit to control extraction per se but the Minister of the
Environment may prescribe measures to control, prevent, manage or reduce pollution
and degradation of the environment; as well as prevent, control, reduce remedy or
otherwise manage situations which may lead to environmental emergencies and to
prevent, control, reduce, remedy or otherwise manage any adverse effects on the
environment resulting therefrom™. Furthermore when traction of groundwater
exceeds an annual volume of 10 million cubic metres, erator is required by law,
under the Regulations on Environment Impac
Environment Planning Statement to asses any ges to vironment that may
result from such abstraction and wither pre i take the necessary remedial
measures to rectify the harm.

A fundamental step in the right direction esses regulation of abstraction of
groundwater in a holistic measurg_was nsposition of the Water Framework
Directive as part of the proces ng Maltese legislation with the acquis
communautaire.

ions* issued under the Environment Protection
ority Act, adopt a holistic approach with respect to
ent. These regulations apportion responsibilities
between two competent a ies, the Malta Resources Authority is the competent
authority for “inland waters” whilst MEPA is the competent authority for “coastal
waters”. The definition of “inland water” includes all ground water on the landward
side of the baseline from which the breadth of the territorial sea is measured.
Furthermore these regulations include as “groundwater” bodies of groundwater which
occur outside the landmass up till the extent of twelve nautical miles from the
baselines i.e. the territorial sea.

The Water Policy Fram
Act and the Malta ReSou
the whole field of wate

*“Tbid

Chapter 4230f the Laws of Malta. Under Sub Paragraph 4. This distinction referred to supra
exempts use of water from cisterns from regulation because as opposed to wells cisterns collect surface
water and not groundwater.

* Chapter 465 of the Laws of Malta Section 4

* These regulations which have been published for public consultation and will be published as law by
1* May, 2004 transpose the Water Framework Directive 2006/60/EC.
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These regulations speak of Malta Resources Authority’s responsibilities to “prevent
the deterioration of the status of all the bodies of groundwater”. In this context the
Malta Resources Authority is obliged to take the “necessary measures™®:

e to protect, enhance and restore all bodies of groundwater.

e to ensure a balance between abstraction and recharge of ground water such that it
achieves “a good groundwater status”, that is the status achieved by a ground
water body when both its quantitative and its chemical status are at least “good”.
This has to be done by the end of November 2015, in accordance with the
provisions laid down in Annex V of the draft regulations.

e This deadline may be extended “for the purposes of phased achievement of the
objectives for bodies of water” and “provided that no further deterioration occurs
in the status of the affected body” of groundwater when the conditions listed in the
regulations are met.

In each water catchment district, the Malta Resource
bodies of groundwater used for the abstraction
consumption. This is qualified as providing, “moz

thority shall identify all
ter intended for human
etres cubed a day, as
ndwater intended for

In order to achieve the environme afore-mentioned, the Malta
Resources Authority must establish a of measures for each water
catchment district. Each program de a number of “basic measures” and

Directive, to be compi

e measures to m equirements of these regulations relating to the
abstraction of drin ater, including measures to safeguard water quality in
order to reduce the level of purification treatment required for the production
of drinking water;

e controls over the abstraction of groundwater, including a register or registers
of water abstractions and a requirement of prior authorisation for abstraction.
These controls shall be periodically reviewed and, where necessary, updated.
The competent authority can exempt from these controls, abstractions which
have no significant impact on water status;

These programmes of measures shall be established by the end of November 2009
and shall come in operation in November 2010. They shall be reviewed and “if
necessary updated by the end of November 2015 and every six years thereafter”.
New measures which are introduced, shall be made operational within three years of
their establishment.

* Art 4 (1) (b) (ii) of the draft regulations.
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When it becomes apparent through monitoring and other data that environment
objectives set under these regulations will not be met for a particular body of ground
water, it is the Malta Resources Authority’s duty as the competent authority, to
investigate the causes for such a failure and to examine and review relevant permits
and monitoring programmes.

The regulation of the extraction and use of groundwater within the context of the
Regulations establishing a Framework of Action in the Field of Water Policy forms
part of a more holistic management plan, which will be elaborated upon under
heading 6 of this report.

This is a tremendous improvement over previous attempts to control the quantity of
groundwater extracted to safeguard the resource from depletion, by registering water
pumps and prohibiting or controlling extraction in water catchment areas. The latter
measures which in themselves were useful in the absence of a legal framework which
lacked a holistic approach, may in fact still be re-introduced as part of the various
“basic and supplementary measures” the Malta Resources Authority needs to take, to
meet the requirements of these regulations, to control thed@bstraction of groundwater
in particular and to protect, enhance and restore all bodi€s'ef groundwater in general.

4.2 Declaration of Specially Protected Areas o uifers.

As already mentioned the Waterpumps Ordi and the Underground Water
Ordinance both established “Water Co U within which abstraction of

groundwater was either prohibited or he Water Policy Framework
Regulations establish that in each, wate nt district, the Malta Resources
Authority shall identify all bo roufidwater used for the abstraction of water
intended for human consu is,_isvqualified as providing “more than ten

metres cubed a day as an_ave ing more than fifty persons”. Bodies of
se need also be identified.

By November 2004 thé
have to register all areas
designated as requiring sp
protection of groundwater.

within each water catchment district, which have been
cial protection, under specified legislation, for the

It is perhaps necessary however to consider the definitions under these draft
regulations which concern groundwater.

“Groundwater” is defined as “all water below the surface of the ground, in the
saturation zone and in direct contact with the ground or sub soil”. “Body of
groundwater” means a distinct volume of groundwater “within an aquifer”. In turn
“aquifer” is defined as a sub surface layer or layers of rock or other geological strata
of sufficient porosity and permeability to allow the flow or abstraction of “significant
quantities of groundwater”. The definition of “river” also may include groundwater,
as it is defined as a body of “inland water” which ...... “all ground water on the
landward side of the baseline from which the breadth of territorial sea is measured”.
In other words these regulations include as “groundwater” bodies of groundwater
which occur outside the landmass up till the territorial sea i.e. twelve nautical miles
from the base lines.
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One of the very first functions of the competent authority is to identify groundwater
which does not follow a particular water catchment and assign it to the nearest or
most appropriate water catchment district. The Malta Resources Authority shall
ensure that there are appropriate administrative arrangements for the application of
these regulations within each catchment district in Malta*’.

These definitions and the obligation to register all areas within each water catchment
district are not enough. Subsidiary legislation must be published which identifies
these areas on the basis of legal interpretation given in the definitions. Unless these
areas are specifically declared in a legal instrument as designated areas which require
special protection for safeguarding groundwater, the competent authority will not
fulfill its mandate under the regulations to ensure that these identified bodies of
ground water are afforded the necessary protection to avoid deterioration in their
quality and quantity. In fact as the competent authority the Malta Resources
Authority is required to take the “necessary measures”**:

e to protect, enhance and restore all bodies of grou ter.

e to ensure a balance between abstraction a of ground water such
status achieved by a
nd its chemical status are at
accordance with the provisions
extended “for the purposes of
of water”.

ground water body when both its qu
least “good” by the end of November 2
laid down in Annex V. This deddli
phased achievement of the object
and “provided that no further curs in the status of the affected body”
of groundwater.

4.3 Artificial Rechar

started being subjected to regulation, with the
publication of the 200 ulations on the Protection of Groundwater from
Dangerous Substances and the 2004 Water Policy Framework Regulations. These
draft regulations in fact include as a basic measure.

Recharge of aquifers

e Controls, including a requirement for prior authorization of artificial recharge
or augmentation of groundwater bodies. The water used may be derived from
any groundwater, provided that the use of the source does not compromise the
achievement of the environmental objectives established for the source or the
recharged or augmented body of groundwater. These controls shall be
periodically reviewed and, where necessary, updated.

The “basic measures” are the minimum requirements the competent authority shall
take with respect to the programme of measures, it is obliged to conclude for each
water catchment district.

47 Article 3 of the Water Policy Framework Regulations.
* Ibid, Art 4 (1) (b) (ii).
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Under the 2002 Regulations regulating Groundwater from Dangerous Substances, the
Malta Resources Authority may authorize discharges into the aquifer due to re-
injection of water used for geothermal purposes, after it carries out “prior
investigations”. Artificial recharges, under these regulations may only be granted “if
there is no risk of polluting the ground water”.

Artificial recharge of aquifers is also subject to an Environment Planning Statement
under the Environment Impact Assessment Regulations®, if such a recharge into the
aquifer is annually equivalent to or exceeds a volume of 10 million cubic metres™.

Furthermore artificial recharge of aquifers by the Malta Resources Authority or any
public entity, will be probably subjected to a Strategic Environment Assessment
because water management plans and programmes fall within the scope of draft
regulations transposing the EU Directive 2001/42/EC on the Assessment of the
Effects of Certain Plans and Programmes on the Environment™.

5. Regulating the Well-Drilling Trad

If the legal regulation relating to prospecting
regulation of the well-drilling trade is complet verlooke here are some legal
provisions which make a remote reference to ation of such operations. For
instance the Water Services Corporation Act™ st at:

water is lacking, the

Subject to the provisions of the Wa
requirement under any other law

Corporation Act and to any
1on may “provide technical assistance
ing galleries, constructing conducts or

be in a position to reg
legislation under the Ma gsources Act. The Minister responsible for resources
may issue such regulations’and entrust the Malta Resources Authority as the
competent authority, with “regulating, monitoring and keeping under review, all
practices, operations, activities relating to water”*.  Although as we have seen a
licence from Malta Resources Authority is required to a sink or drill a well, borehole
or shaft, these are no substantive legal provisions which regulate such a trade. This
situation is rather dangerous given the available technology that is on the market
nowadays. It is indeed strange to understand why the authorities have in the past
worked to compile an inventory of water pumps in use, by requiring their registration,
but have never thought of registering well-drilling apparatus.

The more recent subsidiary legislation, such as the 2004 Draft Regulation establishing
a Framework for Action in the Field of Water Policy require the immediate regulation

* LN 204 of 2001.

3 1bid, Schedule 1,Section 5.4.

°! Infra Part One Chapter 9.

32 Chapter 355 of the Laws of Malta.

>3 Ibid Section 3.

3% Chapter 423 of the Laws of Malta Section 4
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of well-drilling operations to ensure that the regulation of extraction and use of
groundwater is successfully complied with. This is because these regulations aim at
securing a “good groundwater status”. By November 2006, the Malta Resources
Authority as the Competent Authority, shall monitor the chemical and quantitative
status of groundwater. The current situation relating to the well-drilling trade,
therefore, cannot remain unregulated if the latter draft regulations are implemented in
a comprehensive manner.

6. Protection of Groundwater from Pollution

The earliest legal sources still in force today which regulate pollution are the
provisions
of the Code of Police Laws".

“Every person shall avoid causing, through his negligence, any rubbish, mud, or
other noxious or offensive matter to enter into any fountajn, aqueduct, or other like
place destined for the preservation of public water, ny putrid water of other
offensive matter to run into any such fountain, aq or other place from any
cesspool, conduit or other Place; or any other thj public water shall be
rendered foul unwholesome™™.

any rubbish, or any polluted or
water pit of any public stand-

“No person shall throw or negligently allow to

dirty water or any other offensive matt
pipe””

ance, the Groundwater Ordinance and
the depletion of the resource of limiting
groundwater, but there were no legal provisions
ative aspect of the resource.

The promulgation of the Wat
the Irrigation Ordinance atte
or at times prohibiting exduia
which aimed at safeg

In other words until the to force of the Malta Resources Authority Act and
the Environment Protectioni’Act, there were no legal sources which regulated
discharges and emission into the environment that could pollute groundwater. The
1991 Water Services Corporation Act, listed as one of the functions of the Water
Services Corporation to “conserve” water resources, but this role of the Water
Services Corporation should be interpreted more from a commercial rather than an
environmental perspective. At any rate this responsibility to “secure” and “regulate”,
the “conservation” of groundwater, for all purposes relating to its use, was transferred
to the Malta Resources Authority Act, which such responsibilities for water in
general, not just groundwater.

In this context however, it is the Environment Protection Act however, which is the
primary legal source which has filled in this legal lacuna. The Minister of the
Environment has wide enabling powers to issue regulations, which may be used to
affect the management and use of groundwater resources. The following enabling

3% Chapter 10 of the Laws of Malta.
%6 Ibid, Section (1) 151.
7 1bid (1).
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provisions which may be used are:

e To establish co-ordinate and enforce environment quality control systems and
make provisions for the carrying out of assessments of environmental risks of both
new and existing establishments;

e To set objectives, issue directives and establish codes of practice, all in relation to
the environment, to the reduction, reuse, recovery, treatment, storage and disposal
of materials as may be prescribed, to all human activity which effect the
environment and to ensure sustainable development;

With regards to integrated pollution and control:

e To establish systems which ensure such prevention and control;

- Prescribe measures to control, prevent, manage or reduce pollution and
degradation of the environment;

or use of substances and
llution;

- Control the keeping, management, tradi

- Set standards including maxim itted levels in quantitative or
qualitative terms, of discharge a issions into the environment of
materials, substance or regard to the use of any
technology, equipment, nce, method or procedure in

relation thereto;

, or energy into the environment and to
ation gathered during such monitoring;

- Prevent, € cduce remedy or otherwise manage situation which
may lead hvironmental emergencies and to prevent, control,
reduce, remedy or otherwise manage any adverse effects on the
environment resulting therefrom.

By virtue of these wide enabling provisions and the enabling provisions of the Malta
Resources Authority Act regulations have been issued to eliminate, prevent, control
pollution of groundwater both from point sources as well as diffuse sources.

6.1 Pollution of Groundwater from Point Sources

6.1.1 The Regulations for Protection of Groundwater against Pollution caused
by Dangerous Substances 2002.

It must be noted that these regulations tackle also pollution of ground water from
diffuse sources as they regulate “indirect discharges”. In order to avoid a fragmented
legal assessment of these regulations however, I have chosen to tackle both the
provisions relating to “direct discharges” 1i.e. point source pollution and the
provisions relating to “indirect discharges” i.e. diffuse source pollution, under this
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heading.

These regulations were issued under the Malta Resources Authority Act, 2000. They
are preventive in nature because the regulations aim at the prevention of groundwater
pollution from certain “dangerous substances”. These dangerous substances are listed
in Schedules I and II to the regulations. These regulations also aim at providing for
remedial measures, because or is also their objectives, “as far as possible to check or
eliminate the consequences of pollution which have already occurred™",

Under these regulations, groundwater is defined as “all water, which is below the
surface of the ground in the saturation zone and in direct contact with the ground or
subsoil”. This definition which is different from the definition that used to define
groundwater in the Irrigation Ordinance is lifted from the Directive these regulations
transpose.

The regulations also specify what is meant by “pollution” for the purpose of these
regulations. Pollution of groundwater occurs whenever there are any “authropogenic
direct discharges” and “indirect discharges”. The introdiietion into groundwater of
substances in lists I and II, without percolation thr the ground or subsoil, is
defined as a “direct discharge”, whilst if these sa ces are introduced into

regulations goes on to say that pollution resu these anthropogenic direct and
indirect discharges into groundwater ar anger human health or water
supplies, harm living resources and th system or interfere with other

o 59
legitimate uses of water”™” .

The definition of pollution i
discharges of “substances”

does not only refer to indirect/direct
“energy” and it does not qualify the
schedules I and II. This qualification occurs
indirect discharges”, which again is limited to
include only substance energy as well. In other words the definition of
pollution encompasses no he substances listed in Schedules I or II, but all those
substances, which cause the hegative repercussions, mentioned in the same definition.
This definition is wider than that of the Directive, the legislator in Malta, seems to
have intended to go beyond the substances mentioned in the schedules and adopted a
wider approach to safeguard groundwater from pollution.

The regulations do not apply to discharges of substances listed in schedule I and II if
these emanate from, “domestic effluents from isolated dwellings not corrected to a
sewerage system”, if these dwellings are situated, “outside areas protected for

. - 5960
abstraction of water for human consumption™".

These, “areas protected for abstraction of water for human consumption”, are no
longer protected by law but they are the same “water controlled areas” established
under the Water Pumps Ordinance and later on the Underground Water Ordinance
which were both repealed in 1991 when the Water Services Act came into force. The

8 LN 203/2002 Article 1 (3).
% Vide Article 2 LN 203/2002.
50 .N203/2002 Article 3 (a).
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Regulations on the establishment of a Framework of Action in the Field of Water
Policy will define, “Water Catchment Districts”, which will be the same “protected
areas” herein mentioned.

Also exempted are discharges, which contain substances, listed in Schedules I or II,
which are in such small quantities and concentration that they would, “obviate any
present or future danger of deterioration in the quality of the receiving
groundwater”®'. Tt would be more appropriate, if these regulations were to have a set
of thresholds, which would determine when quantities and concentrations are likely to
cause deterioration in the quality of ground water. As it is recorded here, the law is
weak and subject to conflicting interpretation.

The regulations prohibit the “direct discharges of substances in list I”.

The Malta Resources Authority as the competent authority, shall subject to, “prior
investigation any person who for the purpose of disposing of these substances the
discharge of which is prohibited as above mentioned, disposes of or tips them in a
manner which might lead to indirect discharge”. The Ita Resources Authority
shall either prohibit any such disposal or tipping or t its authorization once it
ensures that all the necessary technical precautio ent such discharge are
observed™®.

bound to adopt a preventive

The Malta Resources Authority therefore is
i, i ischarge cannot be prevented.

approach and cannot grant its authorizg
Similarly the Malta Resources Author red to, “fake all appropriate
measures it deems necessary, to preyvent & direct discharge of substances in list
I’, which may occur due to oth€F activitidsy“on or in the ground”®.  The Malta
i h cases, the discharge of substances in
list 1, if “prior investigations’ these substances will be discharged into
groundwater considereg panently unsuitable for other uses, especially
es, but to do so, it must ensure that, “their presence
groundwater resources”, and that, “all technical
0 ensure that these substances cannot reach other
r ecosystems”™*.

does not impede explo
precautions have been ta
aquatic systems or harm oth

The Malta Resources Authority may also authorize “after prior investigation”
discharges, due to re-injection into the same aquifer of water used for geothermal
purposes, water pumped out of mines and quarries or water pumped out for civil
engineering works.

Also subject to “prior investigation™ are:

e The direct discharge of substances in list I,

e The disposal or tipping for the purpose of disposal of said substances, which
disposal might lead to indirect discharge.

%! Tbid Article 3 (b).

62 .N203/2002 Article 4 (2) (b).
5 Ibid.

% Ibid.
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The Malta Resources Authority may subsequently decide to grant an authorization for
these types of discharges but, “all technical precautions for preventing groundwater
pollution by these substances”, have to be observed.

The Malta Resources Authority shall take all the measures it deems to be
appropriately necessary, “to limit all indirect discharges of substances in list II”,
which result from any other “activities on or in the ground”. The regulations provide
for a “special authorization” from the Malta Resources Authority “on a case-by-case
basis”. With respect to “artificial recharges for the purpose of groundwater
management”, such a special authorization may only be granted, “if there is no risk of
polluting the ground water”. As a result of the wide definition given to “pollution”
under these regulations, such risk would arise despite the absence of substances listed
in Schedules I and 1II.

The regulations continue to specify that the “prior investigations”, referred to as a
precondition before authorizations may be issued by the Malta Resources Authority
“shall include examination of the hydrogeological conditi@ns of the area concerned,
the possible purifying powers of the soil and subsoi the risk of pollution and
alteration of the quality of the groundwater from rge and shall establish

the point of view of the environment”.

Apart from “prior investigations”, the i above-mentioned shall not be
issued by the Malta Resources Autho
quality”, undergoes the ‘“requisite ] . The regulations do not specify in
legal terms what is meant by “r:
In the case of authorized “dire 5% and “authorized waste water disposal
which inevitably caus 67 the Malta Resources Authority shall
specify in its authori

e the place of discharge,

e the method of discharge,

e cessential precautions, particular attention being paid to the nature and
concentration of the substances present in the effluents, the characteristics of the
receiving environment and the proximity of water catchment areas, in particular
those for drinking, thermal and mineral water,

e the maximum quantity of a substance permissible in an effluent during one or
more specified periods of time and the appropriate requirements as to the

concentration of these substances,

e the arrangements enabling effluents discharged into ground water to be monitored;

65 LN203/2002 Article 8.
5 Authorised under LN 203/2002 Article 4 (2) (3) and 5.
57 Authorized under LN 203/2002 Article 5.
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e where necessary, the measures for monitoring groundwater, and in particular its
quality.

When the Malta Resources Authority grants its authorization for the disposal of
substances by disposal or tipping which in turn might lead to an indirect discharge®®,
the Authority must specify:

e the place where such disposal or tipping is done,

e the methods of disposal or tipping used,

e essential precautions, particular attention being paid to the nature and
concentration of the substances present in the matter to be tipped or disposed of,

the characteristics of the receiving environment and the proximity of water
catchment areas, in particular those for drinking, thermal and mineral water,

e the maximum quantity permissible, during one o
of the matter containing substances in lists I
substances themselves, to be tipped o
requirements as to the concentration of tho

e in the cases referred to in article 4 (1) and
technical precautions to be im
groundwater of substances in list I a
in list 11,

specified periods of time,

ere possible, of those

sposed ofiJand the appropriate
ces,

e 5 (1) of these regulations, the

revent any discharge into

1on of such water by substances

e If necessary, the measure
quality.

ing the groundwater, and in particular its

The duration of aut granted, are at the Malta Resources Authority’s
discretion. In fact autho ofis’can only be granted for a limited period and shall be
“reviewed, amended or with@rawn™®. 1t is also incumbent on the Malta Resources
Authority to monitor compliance with the conditions stipulated in the authorizations
and the effects of the discharges so authorized on the groundwater®. Furthermore the
regulations oblige the Malta Resources Authority to refuse the granting of an
authorization, required under these same regulations, to any person requesting it if he
himself states that he is unable to comply with the conditions imposed in the said
authorization, “or if this situation is evident to the competent authority””. If the
authorization has already been granted and the person so authorized is not complying
with the conditions laid down therein, the Malta Resources Authority is obliged under

these regulations to “withdraw the authorization™’*.

58 As authorized under Articles 4 or 5 of LN 203/2002.
891N 203/2002 Article 11.

7 1bid Article 13.

"TLN 203/2002 Article 12 (1).

2 Ibid Article 12 (2).
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The Authority may also stipulate a period of expiry, for discharges of substances in
lists I and II, which were already occurring when the regulations come into force.

6.1.2 The 2004 Water Policy Framework Regulations.

Due to their comprehensive approach these regulations also regulate pollution from
diffuse sources but as explained above, I have preferred to legally assess them,
holistically under this part relating to pollution from point sources.

The purpose of these regulations is to “establish a framework of Action” for the

protection of “inland surface waters”, “transitional waters”, “coastal waters” and
“ground water”.

These regulations attempt to adopt a holistic approach with respect to the whole field
of water management. In our case, the provisions relating to ground water only, will
be assessed.

There are a number of definitions under these regulations
and its status. “Groundwater” is defined as, “all w,
ground, in the saturation zone and in direct cont

ich concern groundwater
below the surface of the
e ground or sub soil”.

strata of sufficient porosity and permeability ow the flow or abstraction of,
“significant quantities of groundwater” of “river” also may include
groundwater, as it is defined as a
underground for part of its cours ition of “inland water” includes,
e baseline from which the breadth of
words these regulations include as
ich occur outside the landmass up till the

s from the base lines; from which the breadth

territorial sea is measure
“groundwater”, bodies of g
territorial sea i.e. “twe
of the territorial sea i

The competent authority and waters” which includes groundwater wherever it
occurs, is the Malta Resources Authority. One of the very first functions of the
competent authority is to identify groundwater, which does not follow a particular
water catchment, and assign it to the nearest or most appropriate water catchment
district. The Malta Resources Authority shall ensure that there are appropriate
administrative arrangements for the application of these regulations within each

catchment district in Malta’".

As the regulations define the Malta Resources Authority as the “competent authority”,
in so far as “inland water is concerned”, it is the Malta Resources Authority’s
competence to “take the necessary measures”, to ensure that the environmental
objectives” established under the Regulation are met and to coordinate, “all

programmes of measures for the whole of the catchment district”'°.

7 Article 3.
™ Exception inland waters found in nature reserves listed in the Schedule to LN 143/93.

> The “environmental objectives for groundwater” are listed in Art 4 (1)(b).
76 Article 3 (3).

35



Malta Resources Authority is to take the necessary measures to prevent and limit the
input of pollutants, into ground water and to prevent the deterioration of the status, of
all the bodies of groundwater’’.

This implies that the Malta Resources Authority has to establish tresholds with respect
to all types of emissions and discharges into the environment, which in some manner
pollute groundwater. “Pollutants™ are defined in the regulations as, “any substance
liable to cause pollution particularly those listed in Annex VIII to the regulations”.
“Pollution” in turn, is defined as, “ the direct or indirect introduction, as a result of
human activity, of substances or heat into the air, water or land which may be
harmful to human health or the quality of aquatic ecosystems, which result in damage
to material property, or which impair or interfere with amenities and other legitimate
uses of the environment”. The emissions and discharges concerned, therefore are
those which affect groundwater whether directly or indirectly, irrespective from
where they originate.

Furthermore the Malta Resources Authority is legally bound to prevent the,
“deterioration of the status of all bodies of ground waterZy The regulations however
specify’® that:

“Temporary deterioration in the status of bodies t be in breach of the
requirements of these regulations if this is the
or force major which are exceptional or could
particular extreme floods and prolonge
to accidents which could not reasonably
conditions have been met”.

asonably have been foreseen, in
he result of circumstance due
seen, when all of the following

that the rules laid down in these
en breached, if “alterations to the level of
0 a failure in the achievement of a good

Apart from this, the regul
regulations shall not be de
bodies of groundwate
groundwater status”:
status achieved by a
chemical status are at least

The Malta Resources Authority is obliged to take the “necessary measures™”’:

e to protect, enhance and restore all bodies of groundwater.

e to ensure a balance between abstraction and recharge of ground water such that it
achieves “a good groundwater status”, that is the status achieved by a ground
water body when both its quantitative and its chemical status are at least “good”
by the end of November 2015, in accordance with the provisions laid down in
Annex V. This deadline may be extended, “for the purposes of phased
achievement of the objectives for bodies of water” and “provided that no further
deterioration occurs in the status of the affected body” of groundwater when the
conditions listed in Article 4 are met.

T Art 4 (1) (b) (i).
8 Act 4 (6).
™ Art 4 (1) (b) (i)
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The Malta Resources Authority “shall implement”, the “measures necessary” to
reverse any significant and sustained, upward trend in the concentration of any
pollutant derived from anthropogenic activities so as to reduce pollution of ground
water “progressively”’.

The Malta Resources Authority may aim to achieve less stringent environmental
objectives for bodies of ground water than those listed above, when they are so
affected by human activity”' . The competent authority shall ensure that for each water
catchment district, it undertakes:

e an analysis of its characteristics,

e a review of the impact of human activity on the status of groundwater found
within the said district, and

e an economic analysis of water use

The said analyses and reviews must be carried out cordance to the technical
specifications set out in Annexes II and III, and mpleted by the end of
November 2004. The analyses and reviews® d, and if necessary
updated by the end of November 2013 and iX’years thereafter and when the
natural condition of the body of groundwater 1 that the achievement of these
environmental objectives would not be fi i roportionately expensive.

cannot be achieved by oth these means are a, “significantly better
] roportionate costs”.

possible changes to good“gfoundwater status, given that the impact that could not
reasonably have been avoided, due to the nature of the human activity or pollution.

3. The Malta Resources Authority must also ensure that the status of the body of
groundwater is not further deteriorated.

4. Lastly, the Malta Resources Authority must list the less stringent environmental
objectives in the water catchment management plan®, together with the reasons for
adopting these less stringent environmental objectives. These objectives must be
reviewed every six years.

As a blanket provision the regulations oblige the Malta Resources Authority to ensure
that in applying all these obligations, it has to ensure that the application does not
“permanently exclude or compromise the achievement of the objectives of these

80 Art. 4 (1) (b) (ii).

In accordance with Art 5 (1) of the regulations.
%2 Mentioned under sub-regulation (1).
% Required under Article 12.
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regulations in other bodies of water within the same water catchment district and is
consistent with the implementation of other environmental regulations”.

In each water catchment district, the Malta Resources Authority shall identify all
bodies of groundwater used for the abstraction of water intended for human
consumption. This is qualified as providing, “more than ten metres cubed a day as an
average or serving more than fifty persons”. Bodies of groundwater intended for such
future use need also be identified.

It is the duty of the competent authority, to ensure that bodies of groundwater that are
identified, are afforded the necessary protection to avoid deterioration in their quality,
so as to reduce the level of purification treatment required in the production of
drinking water. In so doing the Malta Resources Authority may establish safeguard
zones for these bodies of groundwater.

The planned steps, which the competent authority intends to take in this regard, are to
be reported in the water catchment management plans.

In order to achieve the environmental objective re-mentioned, the Malta
Resources Authority must establish a program sures, for each water
catchment district. In so doing the Malta rity is to take into
consideration the analysis of the characteristi
review of the environmental impact of human
water use, also mentioned above. Eac
measures” and where necessary also “su,

y and the economic analysis of
1l include a number of “basic

“Basic measures” are the mini ents to be compiled with and shall
consist of:

e Measures requi t legislation aimed at the protection of water;

e Measures deeme
services;

iate for the purposes of recovery of cost of water

e Measures to promote an efficient and sustainable water use in order to avoid
compromising the achievement of the environmental objectives specified in
these regulations;

e Measures to meet the requirements of these regulations relating to the
abstraction of drinking water, including measures to safeguard water quality in
order to reduce the level of purification treatment required for the production
of drinking water;

e Controls over the abstraction of groundwater, including a register or registers
of water abstractions and a requirement of prior authorization for abstraction.
These controls shall be periodically reviewed and, where necessary, updated.
The competent authority can exempt from these controls, abstractions which
have no significant impact on water status;
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e Controls, including a requirement for prior authorization of artificial recharge
or augmentation of groundwater bodies. The water used may be derived from
any groundwater, provided that the use of the source does not compromise the
achievement of the environmental objectives established for the source or the
recharged or augmented body of groundwater. These controls shall be
periodically reviewed and, where necessary, updated;

e For point source discharges liable to cause pollution, a requirement for prior
regulation, such as a prohibition on the entry of pollutants into water, or for
prior authorization, or registration based on general binding rules, laying down
emission controls for the pollutants concerned. These controls shall be
periodically reviewed and, where necessary, updated;

e For any other significant adverse impacts on the status of water identified
under the analysis carried out in accordance with these regulations;

e A prohibition of direct discharges of pollutants into groundwater provided that
the competent authority may authorize re-injecti@ft’ into the same aquifer of
water used for geothermal purposes. It ma authorize, specifying the
conditions for:

(1) Injection of water containing s
for exploration and extraction of hydrocarbons
water for technical reasons, into geolo
other substances have been extracted or
reasons are permanently unsuita

resulting from the operations
ining activities, and injection of
from which hydrocarbons or
ical formations which for natural

purposes. Such injections shall not
om the above operations,

gas or liquefied petroleum gas (LPG) for storage

(ii1))  injection ,
ations which for natural reasons are permanently

purposes into geological
unsuitable for other purposes,

(iv)  injection of natural gas or liquefied petroleum gas (LPG) for storage
purposes into other geological formations where there is an overriding need for
security of gas supply, and where the injection is such as to prevent any present or
future danger of deterioration in the quality of any receiving groundwater,

%) Construction, civil engineering and building works and similar
activities on, or in the ground, which come into, contact with groundwater. For these
purposes, the competent authority may determine that such activities are to be treated
as having been authorized provided that they are conducted in accordance with
general binding rules developed by the same in respect of such activities, and

(vi)  Discharges of small quantities of substances for scientific purposes for

characterization, protection or redemption of water bodies limited to the amount
strictly necessary for the purposes concerned,
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Provided such discharges do not compromise the achievement of the environmental
objectives established for that body of groundwater.

) Any measure required to prevent significant losses of pollutants from technical
installations, and to prevent and/or to reduce the impact of accidental pollution
incidents for example as a result of floods, including through systems to detect or give
warning of such events including, in the case of accidents which could not reasonably
have been foreseen, all appropriate measures to reduce the risk to aquatic ecosystems.

“Supplementary” measures are those measures designed and implemented in addition
to the basic measures, with the aim of achieving the environmental objectives
established under these regulations. Part B of Annex VI contains a non-exclusive list
of such measures. The competent authority may also adopt further supplementary
measures in order to provide for additional protection or improvement of the water
covered by these regulations, including the implementation of the relevant
international agreements.

end of November 